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[. E°17

EUAPE A A (Court of Justice of the European Union)& A% 2017. 9. 6. &
WHA 2 (General Court of European Union)9 QIEALA 2 S u17] - 3H5:319 T 9]
sFQlElgkd) D Qlele] AR gluo|EY Ao] F A2t A|102322) 0 $IHtE]=

)
THA R WSS Wnt 9lo]D o= A dddE Aol = st}

1) Case C-413/14 P, Intel Corporation v. European Commission, Judgment of the Court (Grand
Chamber) of 6 September 2017.

2) The Treaty on the Functioning of the European Union(TFEU)

Article 102

Any abuse by one or more undertakings of a dominant position within the internal market or

in a substantial part of it shall be prohibited as incompatible with the internal market in so

far as it may affect trade between Member States. Such abuse may, in particular, consist
in:

(a) directly or indirectly imposing unfair purchase or selling prices or other unfair trading

conditions:

(b) limiting production, markets or technical development to the prejudice of consumers:

(c) applying dissimilar conditions to equivalent transactions with other trading parties,

thereby placing them at a competitive disadvantage;

(d) making the conclusion of contracts subject to acceptance by the other parties of

supplementary obligations which, by their nature or according to commercial usage, have no

connection with the subject of such contract

Case T-286/09 Intel Corporation v. European Commission, Judgment of the General Court

(Seventh Chamber, Extended Composition), 12 June 2014.

4) Case COMP/C-3/37990-Intel (2009).

5) Clarke, Julie. The Opinion of AG Wahl in the Intel Rebates Case: A Triumph of Substance
over Form?", World Competition 40, no. 2(2017): Luc Peeperkorn, “Conditional pricing - Why
the General Court is wrong in Intel and what the Court of Justice can do to rebalance the
assessment of rebates’, Doctrines Concurrences(2015).

6) EUAPHAIAA ] WEA ol (Advocate General: AG)-S FALE BAst | Adid] ALE A thsl
FHst =H9AQ1 YA BuAME A&t

7) Case C-413/14 P, Intel Corporation Inc. v European Commission, Opinion of AG Wahl, 20
October 2016.

8) F&AAAT, B AEE FUsh} ARG olTolyl YA E Sle] Hlso| L} WAl we] o\ 7z}
£ AHE ThE Aow shau,

3

NG
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1)
e

BAL FUAPEAIT A7 AR A 2938392 <l
o] Ab#leleh.9) BUAPEAIRae] A4 2 a4} Qaged A
e FEolth. Yoyt -2 AAllA SAThE A o= X
olE A FAA F HEdel AdS e Hx Alo|7|w i)

oX,
o
e,
r]i
)
rﬁ
1o
el
ih
o
j‘:L

N,

tlo % O
i
B

o M HJr %o
N E
|

L)

ol
otk
o
=)

AR A Ake] 205 ol EE Sl AAHA =9 B3 e R AN
Hoh P9 SHolA B, 215 gluo] Ex 74 7]WH cost-based) B 9= &, Hi
B2 A (exclusive-dealing) 44, 7FA*PH (price-discrimination) 44, 719
L7 (tying) BA7HA 8= vt a4 Q1 SR E AT a7t A a7
7F BAlo e AAS 7R doka FrbE A d4 S = vl R T

15 ApEA e e B ARG AR
2% elo| 9] AR S BReke 710 Hele], ABH D BAF YA BHE

olg1dt FeA dAAL BT AdrFe] s I BB ATt Jvkn
B}, QJUIERA L AR A ARzl 221 glu|o| BVt P14 P9 ol what 914
< Fdshe 71se] ek = JEA], 20H 2ol 9] HAS B3l el AR
AgbsA e Sa7bFsdolehe AAAge] E371R] EAsloF st=Al, AAA
AE wATTH oug e 3elste] sheA], 7HA ) )8l Zaket A A2
3t el FegE]ofo ah=A], WA ] WEAHQA AL HPA]

@Y VRS 9P AAHA PHORA J5T YA, 2AY ellolE 9

9) James S. Venit, “The judgment of the European Court of Justice in Intel v Commission: a
procedural answer to a substantive question?”, European Competition Journal(2017), p. 3.
10) vl=r ARA LKL (FTC) & 2010. 8. B o= AFdS $2319 3L (Docket No. 9341), d& F
AN L] (G 1ZEEE) = 2005, 4. 1€ A AAnTE WRth 98 AeusHde =1
5 2ol Ee] 9HAS Qg on (Mgt 2013. 6. 19, 20085F35462), 199l FJu¥xr|z o4
o] 3. Fu=z ez FAARIA AMDE 2009. 11. 11. 24 gHlclE Az}t A#Hsle] 1%
4,4359 9 g3 Fqo Fejsta AMDZF 2t A=l gk 14 9 AnE Hskeht ATHAES
g, Ao AR NA 2|9 G-g3 9ol A3 A AN, AAERAAT ATHE2011), TH).
11) Case C-95.04 P British Airways v Commission (2007): Virgin Atlantic Airways v. British
Airways PLC, 69 F. Supp. 2d 57.
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WAe] ek 2ol Belel K} vFe) Bo] Slsten 2leA So AW E ARy
317] o

¥Rl Tt 2 242 Aanae] v $4skn gelslnnd dh 3

2 Abgire] A lulo 7} 2 WA e
= . 152 #H AATE 9 W] oMk
ANFoR AANA A £AY ulo] ES BEEle] fA T 5ES AT
&, AR, AR A9l HF B S-S PAH R A Aol A se g
Bo] 2 AN 2 @S gelekn, AdRas] BAAGe] 2] BHANEHH T
AAA ) Agd A7} QRS Gelsia 2 nhrea

. 273 gwo]Ee] ZAAHZ 2]

1. 2715 glulo] &9 fJol9t {3
(1) 22% 2ulo]Ee] 9]9|

AR A AbgARe] A Qg el B EHo]Ex o]Eul, ‘RHE] H|o|E
(loyalty rebate) 2t= B9F3& AR == o] gt I o= glov, tiA
= 2FE o] Ex AIAMA A4 4H 7 o] B4 AlE e &9 T
ke s 202 FujxlolA] 2Ho|E AlF, F& ca
x],—;‘%}% Moz olsent. 12)

A2 A /\}“X}«] 2E 20| Ex= 54 Fujdelol] thek BAAo R 2ol
FEER, dukrog ‘7Y 2lWo]E(conditional rebate)’?] A4S zteth

e 24 %f:} 737l ghete] 2o EV A|HE = F20]7] wiEolth. FH
FEEdE 29 ZHo]E 38 24 gluo]E(fidelity rebate) 59 &o]= A
FHAPLALS 7 2008, 12, 3. FHEIH }\]Z}Z]HHXJ AP AFS] ulj A A
9ol Tk ECxoF A|82x13) A 8o P3| Ha--Hded A3 (olat FH A4

-

nL E
o oo re I |

12) MR, EHRAY Y YA Al 298 eI A R AT, e e
=1(2010), 8-9
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A3 YA AN 205 uo|Edte oS F4gletrlol ol2xt 15)

A om AN lolEE AHAAA AA3 W) AAA AAL FA 7
3 i BT ol & Sol, TulAL ulolEE Fal pel)E URE
7 98 A 93 204 FAST] 244 G2 oo § k16

AR QNN E TR FA] AR O Qg Ml §1A, MEREAR A 2rE sk
A Ao meA Sk AYEALNE ) v AAA o9 AT &
wom Tl 39S FEsta vetd ARTAE Fdste] AAAE WAFOZA 7
e Adleke TAL WA AR 19 5 ok 53 AN AR 712
AR Frgol e A9 DA gEe] Tixtel BFR el A%, EE FYA
gkl ariEl BEoz Puliel tAZRs el Re A9 Bol ol wAlA Sye
Stiskg = QYehIDIe

£ 50l ZE 7
E

(standardized

13) @3 TFEU A|102%5 2|u|3it},

14) “EC Guidance on the Commission’s enforcement priorities in applying Article 82 of the EC
Treaty to abusive exclusionary conduct by dominant undertakings (2008. 12).

15) olRl=, "AlgA AR 9] FEa g2l 20N gulo|E" A ANH A A, Aedsta 43
AlE(2010), 1184,

16) 4=, "AgAEA ARdARe] Loyalty Rebate(FA2Ho]E) ] Helol] T3t A+, He=FF #1353
A1%(2011), 2844.

17) A5, &9 =8(F 10), 39 vy, o] =8(F 12), 29, 27-35%; o]} #Hsle] ZYE gluo]
EZ AR Hdojol2og AHuste= Zalx otk #AEAIFY Fxrt WA EH-E(uncontested
part) @ Uz BEE-E(contested part) 2 e, ZF Jgo] HE SFET AA S Aol
o S, BREA A Foo] AFEES Bl B, uAe] A5, AR AtE T35 59 olf
2 Yol E A ZANGA A 2 =™, PRt AFTHIES 59 ol f2 AR A AMYAZRE 54
ol A= AFS Fulslor s, APIAIE ARIZRE W] E A A& Fated E440 A (MAF
2o FFEY) S AU AHEse] wR] AEECA o B 85 I53A "ttt Aot o]
A AR A ARIARe] 2EE] Hlo)Ex FEAke] 51 A9 E A B AR (ATl
sl RS ol s, BEAE A1) Afole tE AF AR sl RS 7esHl @
gadEy e =75 12), 36-374).

18) olgfgt o] &2 =olot WE, AR A7 g oA BE ZAF 2H|o|EV} 53t SHolA AAFET
o} AAAGEHRE FAl ofrgh=AlE ooltt /E ARdnith 245 Ho|E A S He FA, Al
AA A AFIARS] A, APEEE, gule] Bl AR 213 g Fol thEn dE Eo] 2B
2ol A A5 10718 v wivld} 1718 FEE = 2o Eet FUERZAAF FUEAZAIENA A
r daEdge] 90% oS FulE g Il 10%E E8FE ol ES 2UY gvlc| Bl
U3 P HF ol AASH AT} BAARERS BF 7K1 dF 1 LRiger]E o3 Aol

i

I
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rebate) 7} = WHA, Frufrpel] g0 H 4 e 23 (buyer-specific threshold)©] &
g A== EA 2o EVL itk SAA R JEA Wo|EE ke ARo| A A
BAG o] J1FE ThsAdol Era HrtdET

Yo EE  Agole 7Ieddl webA,  &F3 (retroactive) H[O|ESE F
(incremental) WO |ER W7 % dth. 25d gWlo|Ex AA FuiEd<s 71+
gHlo|ES A&, TEY gulolEx &lo] VE o)de] 23 &l tislx
AgHdrh= ztol7t % 1:} 19) 233 g|e|Ee] 7§ Fulj A= 7]15A] (threshold) & ¥
& A5 A 2He|EE AT et 7] wiel| Aike] FasRAt tiAlTg At
AgkalA] ¢ 74] w3, e wat A 7F oha H kT 20)

o A3 old HE(bundle) A& AL+ gHlo|EXR T}, AR A ALY
2 e AAIE(A)H BT = ]‘EF(B>'€ ol gHlolE
ot AlgAtE FadES Tske N AFHEY FEY ¢ wE
st Fuj A= AFGAE Al Fshe e AlEe 48 E ol T
APgA g o] S A A ARG R HolH = FA7F HAAE

—_

0\1
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N
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1

N
N
o
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oo rir
02
n{H
)

oy, fo

2
EY
(¢}
-
(
iy
o

o3t £ ERelE Erskar AAl A ERelM 25 ol Ex Y
& WA Ak dE Sof AANA ARIAE FeiAbEelAl JiEA 2
WolE, WE 2o ES EAle] Hgaoke dolth. 2% 2ulo|Es} 2

2 wuigol, THAle] BIEE i SR EelHe] $ee Bl

2. AR Aljizke] 2735 o] B A7
(1) =715 2lulo|Eo] A4 A4
AR A AR Akl 2% 2lu|o] Eo) tigk Al vt f <]

@ @ ger)Eo] B gol FAFEe] St}
3, kA 744487 (predatory pricing) o) elelth. o el = s34 B2

o

2l

Ao

Ll
ofy

19) dE 5°] 7F4e] 1,00094%1 Zﬂ < 8070 o’ AFA FujEde] 10%E FFshe= AlkolA Fujart
10070E AF, SR uo|E Jf} Frigt 2071 e et E<lo] H8Eof 20009 i, &FF
2ol Ex AA7} 7]50] 5101 10,00098 WS Aot}

20) FERYALs] JAPAF, para 140.

21) Herbert Hovenkamp & Erik Hovenkamp, ‘Complex Bundle Discounts and Antitrust Policy’,
Buffalo Law Review 57(3) (2009), p1228: vi&%, 2] =8(F 12), 20-21ZA Ael&.
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— o=

< FE dddF(single product)e] SH|E7}F FAIE ARRIlM A7 Eo R A|AH
o] gkt}.22) gulo|Ex 7| BAor 71 7ukgk FAtteln, BAA o] S o]
w2 7S dAITE Aol FEske ATgeltt. webd 2AF o] ES ARt
ofaA 7P AT FARE Ao Hol glHlo|ES AR TH & M8 7 Blaste] $W
& AT Pvo|Ex 9oz Al o]l HE Al BR aY el
o|E9] Ao HEHH BAAAAL HiAlE HH oz siglen, v ojstz 7HA& A%
he T DA eR AAA TS 2 Aot AlEoF drhal sk Blolt}.23)

ol el o A5 2ol AFgYA7t F2H LA sfgst=A At

(a price below cost),24) o2 AE Tr|o|d S Ar|FH oz g5 = 9=
3t 715d (dangerous probability of recouping its investment)©] =4
et} 25)

el

AAAE A APEE A4 v 8-S BAste] HASE] AN tex] Beksta
S 4

0

W2 27

le]
nEEA ets A
7

A3 o} FrHYAS

23k iAol diaiA s A He Y3 (per se illegal) ol 7HHA SIS At
th= B7PF 9nh28) wSoA = HE o Ert AlFE ARIA fH3 2] e
AZ] (rule of reason)’ & 2-&3t] ARtel we} wjetzz1f Aol PAdS A=

22) &A=, "APEAEA AR glulelEot WA, k=R AI34% A15.(2010), 167-170%:
Barry Wright Corp. v. Itt Grinnell Corp. 724 F.2d 227(1st Cir.1983): Concord Boat Corp.
v. Brunswick Corp. 207 F.3d 1039(8th Cir. 2000).

23) 994, TgAUH: A8 =d, HEAL 2008, 3279,

24) kA 7174 AHS 9 v]&-e M| & (Marginal Cost) TE H7PHH|8(Average Variable
Cost, AVC) 2 7|22 3t} AN E-2 Aikar 199 Ftel E 3 Ak o] Z7HES ovlsi=d 1
Zu]8-2 AAbgel met HsA] genz siwin|gel ot P vPAY S F/RIH]S-(Variable
Cost) & FAEoZ Yir gholtt.

25) 245, el wR(F 22), 1719 Tt f3elAE AAMA 2917} e 45 ke £29% 588
7 Aoz ol okaka A AR BRIFOR AGANA AgiAe] £AF RS 2akA] St

(A, o] =%(F 12), 807},

26) T, "SAAES 2HclE A AE, W AKE #1344 (2008), 387H.

27) HiER, do] =E(F 12), 824,

28) FGA, “TAAAES AEAER g JE v=S/EUBRAEY 2 7K AR, LEG
WORKING PAPER SERIES(2009), 22W9.
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SHATH29) 215 2jwo|ES] AAA| G} AAZZEHE wkst, AAE A=
ZIeh=A] Hdste Walolth 30) 2] F A3 AeaeHeE 9,3 FH
(Qualcomm)32) 9] 275 glu|o]E ARA] o] etz s A HelE 4835t A%
A A eFEPAE g /\}2417} =3

setz Ak A A 1 AN A HE AE 2O S o
& usht, BAA R Adxtlel wEEle] Agsle] A wokw ALY wEkEd
¥ Ad A Gk FAsh e 5 drke =gd] 2ATG. Z AN
AAZE U 270 S A% AUFR, TG Ak, AVAS, BhgEF ARE

A & ool T a2 22 7 33E JRIgE Aol 2ol
Fozte] FulEd AR Ee UiFEs AETH Fulcste 20 oR 2o ES AH
= AFolle gulolE e e Tl el diit S e Heen TUd 4
AAE wiAlsle B34S B2 T dHh3d)

olg g Hel thelM e, =7 elo|Ert dAor Fujaks FEekA] 2
freole delolng 55 2] FHFalof dvhe vide] It.34) gk oFyel o g Ay
A A2 2 D] 7ol Z]RkeE AAAAAA 2 H]-E e s e sobt A&
AT = vk vAE A71En 55

oFebs 7HAAY el el wietd A Re] flol= 7FAAPE (price discrimination)
Helu 71987] (tying) Mgl 2 215 vl E9] e fde TAsk= Alert a7t
AAPE 2 AGAENA AR BHE ARl 9 ofg A ZHAR A S B e dHeh] 9
dto] AR S AR 7HAS 2pEsHE A1 (primary line) 7FAXPET, Fdgt
H&o] Aefoll APEAQ A2 S Faste] AT o] &3 AlPgellA A TS oF
78k= Al24 (secondary line) 7FAAPE 2 E-/FE T AR A AMGA7F 24 H=2 o
2 2ol E A57Iee 2Fgesn FU3 F& Fulsitiets & 7ol AlEH L,
o] ZgolM HAxME R g FAATEN L BYLD = vk Ao|vhs6) TRt A1 7}

m
2
oK
By
N
X

29) A=, 4o =8(F 22), 175%: SmithKline Corp. v. Eli Lilly & Co., 427 F. Supp.
1089(E.D. Pa. 1976); Ortho Diagnostic Systems v. Abbott Laboratories, 920 F. Supp.
455(S.D.N.Y. 1996): LePage's Inc. v. 3M co. 324F3.3d 141(3rd Cir. 2003).

30) A5, 9o =8 (F 10), 13¥: Standard Oil Co. of New Jersey v. United States, 221 U.S.
1 (1911).

31) Mg 2013. 6. 19, 2008535462.

32) A<31% 2013. 6. 19, 2010F3932.

33) =@, <] =8 (5 12), 84-851.

34) o1FF, "= Hlc|EY AFE - i 237, AYAE A1762(2014), 439,

35) #idd, o] =58 (F 12), 86-88H.

36) 994, 4ol A(F 23), 3227, 4= 28.
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Aapge AP ebaA AR Welsh Aolvt gl 5D A2A AR 25 34
AQAE AN AN E D99 TR Bek o2} AFAowE FAANAARE
2 7lofE 2athe vlgo] girk39) @9, 7987 Wl wE
AFHL], AGANA AL SHAES BAAES Y
$ FE JEAGY SPANLS Ao o]
2% ulo]E Aol M 7987] Weld] Qzkstel 2y el Es} 1
WAoR HuE e g 2o 1t} 30

e

>
)
4

olA ¥ ZF- gHo] B FiA7|Fe #ale] R ng2 AR dysE e A2 S
Fgt Aoz HrhEY, fge] 25 o] B mjepdd S W FITAH A2
(form-based approach)el g3 Johd, v]=r2 Z2H1F o] EV} Z2te 7FFE919]

) ~
Aol FESI VMR SHAE T AAEAC 71t a4 A2 (effect-based
approach) = AH&-3l< Aot}

olg| gt HH | Aol WA Ar|Fe] Ve dule] EAle|E JE F ke
A AR AR g o] 2 ARel el e AlESke] Afolol|A] BlEgE B
2 HRIth40) {52 I7Pt &freta sk ZIgel st s AA AIAEA
AR st A, B AR o) obd A Fe] A iAot A =S viEe R T
ol Al A-57F Brh. AR A 2938917 Aol | i Aol AIEA|
oA AR Al AFEAAAATE HFHA] FEE & 5 H A (special responsibility)’
o] Atk Fdo| WHES|A o= o] fol7x st 1 AR fH-2 At ARz}
. 718 1A S AAEA FEolghe B AA ARAAEAE Aslste P95 9A
Aoz Fste WiHe Adsiditt. 54 AeFdol AAA AT e Ee] 34 &

Be 24 Bt 4 AAZ FAeH WAl 4D

P

37) Brooke Group Ltd. v. Brown & Williamson Tobacco Corp. (92-466), 509 U.S. 209 (1993)¢l
A, =AU YL Robinson-Patman 82| #1441 7F4 A8} Shermani el 24 7144740 &
AH oz FAsirta I IeHERA T, S| =i (5 22), 168%).

38) 1ol wet oA = ola gt A2 HAAPETAIE AA JAE AV =55, 20074 v AAH |
3} 9193 (Antitrust Modernization Commission: AMC)E HAE s = sAcHEAS, 9
o] =%(5 22), 168-1694).

39) Widdg <] =E(F 12), 989, 745 258: vt §-49] Hoffmann T NAM = ZLEE gulc]|Er} 17
o] Fufje] Eold wivlt} FH o2 Frtsta oy el FELS FHolA oF FulEe FIlHeng
71912719 27 vk ekt JITHASS, o] =2(5 10), 249},

40) F97, o] =5(F 28), 349,
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W, vEe GAbHoR ge] Jlge] 3 EE A% - S Falo] AgAA
AAE GRAGT, 2 Folel A 2 Aol WA Fdua Yol Hrp o o
o ARAS 2UE AL 13 U zm Z0E glek mepd v)Ee A )

2 71gge] B3 W97 A4l nlAE

g = Ao g2

ek 2AY ol FAMES FHe] FEFY AU R AR B2
o et oA Pae A AvAAAL 43 N FAga B 48 &

o AFF fAPANNE AL =AY ulolEe] WA B TlFom )

z1e] el S Zsl= B3 (foreclosure leading to consumer harm)' S 3AI7/jdo s
AABta,  FE/HEY HEE vl - BYete TeaAE&4AAN(As  Efficient
Competitor; AEC) HI2E43) 7} W44 BrleidS ddshs 7] 2 4 Jdvx
sttt AECHIZE® A APGAIA Apgdatel s5atdl B840 AR
(equally efficient compet1tor) 5 7P v, TR E AR A ARG A obd 73

BhiA2 a8 AR AE HAA T AMOIE 243K 435, BPA
Aok 3= Aol e EE AT B Aol 2% o
E2 AEHoz 714E zo| AHgsle]l & p)gE e

O &

93
T BEed45) A} viA| A S-S vk sl AAA RS dste e A =R oldHT)
njzre] g of s 7| EH AEe| 7|Hete] ASH o2 AAA SRS A5t
S 7 3L lovt, H AAI(American Antitrust Institute) = 25 gH|o]|EZS

=
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47) Case 85/76 Hoffmann-La Roche & Co. AG v Commission of the European Communities,
Judgment of the Court of 13 February 1979.
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48) Case 322/81 NV Nederlandsche Banden Industrie Michelin v. Commission of the European
Communities, Judgment of the Court of 9 November 1983.

49) Michelin I cited above, paras 72-83.

50) wid®d, <] =8(F 12), 1609.
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AR AR wiAE 18 g BRI7E AA| Sme ERE WAYAIT|A] Fekkar EiA
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@ Michelin I 22 FHP9As]|7t dutsld 7 gfwlo] B9 oS 4Akeh
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o} Al /EA ARE VI BU, AHls BY2AE A
o] AHAA EUAPEAIRAE FZejulo]Ed] &]d3t =
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51) British Airways cited above: paras 297-298.

52) A4, "5 o] Ed] Uigt vl 2 f3 ] vl - British Alrways AF1S A2 ZAAH
Fe|AT A6A(2010), 54-55W; Virgin Atlantic Airways v. British Airways PLC, 69 F.
Supp. 2d 57.

53) Case T-203/01 Manufacture francaise des pneumatiques Michelin v. Commission of the
European Communities, Judgment of the Court of First Instance (Third Chamber) of 30
September 2003.
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54) 44, & =8(F 52), 639,

55) Denis Waelbroeck, ‘MichelinII: A Per Se Rule against Rebates by Dominant Companies?”,
1 Journal of Competition Law and Economics(2005), p. 149; 44, <o =&(F 52), 689
ol Al AL

56) DG Competition Discussion Paper on the Application of Article 82 of the Treaty to
Exclusionary Abuses (2005).

57) A2 FA W7k 2009. 2. 24.° =HAc}.

58) FH3AAY3] JAAA, para 20.

59) A%, 4o =8(F 28), 25%.
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A ARRIALEA], 2006137 vlELRAE ok, EA 2lH|o]E, AFEolE § IS

2 BAYANRIAE iAen A Faeidthe ol f R fuddydslwre A3 A
_CL u)—olq, 61)
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o] Apdo| A EUAPA AR+ Hoffman ¥4 o] S & dellyio] wep Ad421 24
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A TE. A ] = (anti-competitive intent) 7} SIATHE AKAEe] ol ths)

)
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ozl slr.62) Yolr} of Al Aol 200616l A
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FE g¥o] dEd YA JARH] H8HA] BaL, tﬂrﬂ‘rﬂ Ak elo] 33
2 Ao A AT SE7AH SHAE 23S AALEE o) e ATH63) AA

H
A B E e AT %iol 215 2ol Ee] S AT 7]

@ Post Danmark #2-2 AIAEIA ARd=pe] 2305 2lHo|EVl ez vzl
ARAE o), ot EUAPHAI BT 87 A H| SE| ~Eol] Yztste] AIAulA 2| e
L3919 WA A 535 B3 Aldlgls ol 297t 9t} Post Danmarkes glvp=Le]
Al BEAro], P T G210 B5% $HE (unaddressed mail) & Fgshe Al
AR A ARdAbeltt, dinka AA G2 Post Danmark?} 7FAAPEA 2 Fate] ||
2 A 915 Feetivta A sta, AAAAE Al viAlsk] flste] BAAA L] 1A

r, r—r‘
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)

60) 752 “ECE2F 1022 (A13AH2] 2938 ol &3+ FPAZ (Guidance Paper)ol] that 42 A3,
APH=R A527, HAEAA(2011), 109,

61) Case C 549/10 P Tomra Systems ASA and Others v European Commission, Judgment of
the Court (Third Chamber), 19 April 2012.

62) Ibid. paras 18-22.

63) Ibid. paras 79-81.

274 I



2715 2IHI0IE0 FHHEY BEDIE / B 2

oAl & 257 gHe|EE AlFd A (A1 7HAAPE), Hls=g 230 e
t2A] Huot Aol 215 A8 A2 7HAAPE) = 22 B4 Akske64)
3| AAQA A E fAgk 7P A}
aigot=A] AAF7E tHRolHa, 1ol wet dutati e EUAPAlgAe] 287 34
(Preliminary Ruling)< £73}3it}.65)

olof] el EUAPH AR AR AFdZb7E Al Aol Al 81t EH]-& (average
total costs, ATC)¥} B3

Z(ﬂl
=]
=

o] ok AP NS F AN A9 g

2|8 (average incremental costs) Atole] 7HA & A%
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AU, B LEA GE A} 12 A 40 shol A

A7} AZE A6l thlsled sk o] AeaA AnE Eg e & JE
o2 ANE] AAE Roleh.66 o mrek A1gAuA Al kel A% elulo]£ sl
HelAE, fE A Sl aEd 9218 EnFeld ARlah: Y% st 87
g 5 9eA st FEHALEN ofF QdRe] AnHUc,

64) 71382, "Post Danmark #e 2 A9 H= EUS| 71983 9d tig a4 H, AAAD #1165
2(2012), 649,
65) EU/\P”ZH-JM_‘_ MAA FA (Preliminary Ruling)°]#hs AAE E3) 3d= ZUHde] 8o 9J&
735, EUH tigt alAd& ATt (e APEE AAFY, EUAPHAI B4 QA A A3 A
T, 2016, 43%). dlul= diyele] Ao AR SFAAGAT HiESEH L2 HEEH]E Alel9
Heloll A AHA 7lAE] HAS Agsta, 283 71480 FErt AAFANE AAT FH0] opdo]
29" A, olEe PF97F TEFU 10229 wiAd Fgadld sld sk ZolAtt(In those
circumstances, the Hgjesteret decided to stay proceedings and to refer the following
questions to the Court of Justice for a preliminary ruling:(1) Is Article 82 EC to be
interpreted as meaning that selective price reductions on the part of a dominant postal
undertaking that has a universal service obligation to a level lower than the postal
undertaking's average total costs, but higher than the provider's average incremental costs,
constitutes an exclusionary abuse, if it is established that the price was not set at that
level for the purpose of driving out a competitor?”), Case C-23/14 Post Danmark A/S v
Konkurrenceradet, Judgment of the Court (Second Chamber) of 6 October 2015, para 18.
66) Ibid. para 44.
67) A3, o] =7 (F 64), 699,
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12), 1699, Z+3 403}.
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72) ORF FEIAYSH AES] 7|Fo] HE H|E9] Mol tisA, Hages]e} ¢
o}, ]E“O /‘3*“4“]”]& T, 2P, &, A7IAIeke] niARN] 8-S
2 FAsIR, JAAAS = ol TIANAA EASATEESY, 4 =
412}

73) 2 4 Intel case, paras. 75-77.

74) Ibid paras 86-90.

75) Ibid paras 91-93.
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& F2e] A= Hoffmann A Held 25 2ulolE $HA
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£ gslste] SIS A S A o= HriEn EUAREAI A7 23t Hell2 /3
A A et A9 Hlo] dE FEEA| e dER PJrhEn T

FAATAE dubdde] HAS 37 (set aside)st, F7F AElE Y3+ S (refer
the case back to)S Walicth T4 FAAERS o532 2t}
1 AR A A G839 S Alske 7]E dEE Helsit

S,

A, Jdd e ¢4
FH7I52E A102F= AR AR g A (competition on the merits) <
el Al ARE A He AL SR @i, AIGANA AlgARET d ZEAQl
BAAGA] EE5S BB TAIE gon, A o ARl 7He, A9, F4, FAl
oM E E&2Q0 AR AV 2 - e nR BE uiAA Aot ARl <F
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o
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JCII G, yul =
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7V S HA Ao VFo & AAEF Post Danmark 349 He7F 245 8
Ho|Ed = A89 4 935 &gk Aol 79)

76) Ibid para 99.

77) Damien Geradin, “Loyalty Rebates After Intel: Time for the European Court of Justice to
overrule Hoffman-L.a Roche”, Journal of Competition Law & FEconomics, 11(3)(2017), pp.
597-598.

78) 245 1 Intel case, paras 133-136.
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THE op1d 87t fiths AR S SA 9} 37 AlEshe 7 fole, BeE7F 1o 24
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79) Jame s. Venit, p 9.

80) Z+% 1 Intel case, para 138(‘However, that case-law must be further clarified in the case
where the undertaking concerned submits, during the administrative procedure, on the
basis of supporting evidence, that its conduct was not capable of restricting competition
and, in particular, of producing the alleged foreclosure effects’).

81) Ibid. paras 137-140.

82) Ibid. paras 142-147.
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96) Ibid. p 10, 2= 62.
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The Judgment of the Court of Justice of EU in Intel v Commussion:
How to Assess the Likelihood of a Restriction of Competition

Poom Jang
<Abstract>

On September 6, 2017, the Court of Justice of the European Union(CJEU) set aside the
judgment of the General Court of the European Union in Intel v. Commission and remanded the case.
In 2009, the European Commission(EC) took the view that Intel, a dominant undertaking in the CPU
market, abused its dominant position within the meaning of Article 102 TFEU by offering to several
customers so—called fidelity rebate, that is to say discounts conditional on the customers obtaining all
or most of their requirements from Intel. The CJEU, however, held that the case law must be further
clarified where the undertaking concerned submits, during the administrative procedure on the basis of
supporting evidence, that the type of conduct it engaged in would not restrict competition. In that case,
the Commission is not only required to analyze the extent of the undertaking’s market dominance, the
share of the market affected by the challenged practice, the conditions and arrangements for granting
the rebates in question, and their duration and their amount, but also the possible existence of a
strategy to exclude from the market competitors that are at least as efficient as the dominant
undertaking. In this case, the Commission conducted a detailed analysis of the AEC test and concluded
that an as—efficient—competitor would have had to offer prices which would not have been viable and
that, accordingly, the rebate arrangement at issue would have had foreclosure effects on such a
competitor. According to the Court the AEC test played an important role in the Commission’s
determination and the General Court was required to examine all of Intel’'s arguments concerning that
test in those circumstances. In this way, the Intel judgment took a positive step forward to a more
effects—based approach to Article 102 by endorsing the use of a cost—based test as a legitimate
means for assessing the exclusionary effects of the rebate system. On the other hand, uncertainties
remain as to how decisive of a role an AEC test should play in an infringement analysis. When it
comes to Korean legal system, it is unlikely that the courts would apply a cost—based test to assess
any foreclosure effect due to the lack of clear guidance or rule.

Keywords : Dominant position, TFEU 102, Court of Justice of the European Union, Conditional
rebate, Loyalty rebate, Intel, Foreclosure effect, AEC test
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