rA2E2, 5 A1355(2013. 4), 2727302H

st sk gae) delet - ZAe) S

TAARHL ojw gt o]E ot YRS At Y=ol wet M tE A& EEHE 49U BTk o= 7]
EHoz IHANHY A&7 FPo] vt WHE J9utt G4 ¢ g2 57 JrkE Fulely] WEolth 34
Aol AR AN e FA ojn] LA AMIRTHE Ao A @% A, E2 EAE 97 gls
7BAF dofuts 7H4 A Adgo] 2 EAE Wik ol A AR ER g ?ﬂr‘&l'ﬂ_ < F342 7H“'JJr
o|&d 7|xg 717} ol a7k o2 ) FHANHY A& 7‘53 o BII9HA /8 e 4 9l
ol FAFAHHl A o|Hg EF4 7|Ygth

SRE FE AFEHE AL, AEAY 58T 50 IRAWHE AuletA] FksollE Eska nlstelch
1 st AAsE B se] ©F(False Positive, Type I Error)9t AHE FZ8AYH| utd P54
= Eala Heute] gtk Hol AAstA &= HAAHY e F(False Negative, Type II Error)th. ©]
T 7 L5 AE A (trade-off)oll 317] Wil & FolA ofE /5 Hedof sl=xE £ v}

gt =97t Slo} gtk A2 BADE 2 WY S ARy, Aoy eFRvE #4F

o]
(e}
=
>
morr
Kl
0&3

NESE Ao HAT Y £ E2m B0 TN JOAYe) B2 1
BEH BAE B Aok

e} oA eFuTke HAARe] OF7L Ytk e 279 APl e 49 gl ge
e} opje} Seiuielel A4 AL AP AE AP nrke AePYol BE SAgS wk Fela)
o} sHe Jgoltt. v Ao 9FA U2 9, YFHOEZ A§T AL ohln BAE 999 437 54
of we} A os Ak o) Bastch old BN YT A4} ol2o] me Y Ao Az
T 0FE Pt oA APHel L AFH A7 S v ok AL wIH A2 w7}

FHof - TR O False Postive, TR0 OF False Negative, 2X7124

* =S 2013 1. 28. x AARERD 2013. 3. 8. = AAEG: 2013. 3. 15.

* 0] =2 2012, 5. 13, ZAAHAH AT oA FxS LS B A
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WS} ok 3 FPAUHNE AWl o|2o] thuska Ae) Aolh LU WE Roke
= X

ool o} E*l%—‘ﬂﬂ, ApFolel Fagop) N Wel & 5 T e laroww
Je Al oh AT, FAH W A8 FAoINE Tejd o &7 o]}
B1% 720 S A7} OBl NS A cldlel T K2 el et o1

—

Rhd, A B il 227 ARRH E}"o 3t Al X}OW S8t 123 <

& 44 29 52 AHRAN BT 27E AIAS 1wl oD BAARY

AASME FAFA AT (form-based approach) B EHFA HIH

e

¢

)
4

(effect- based approach)?] thgo] Qlt} Bt oz} o]get A|HS BF o2& 3]
dH7l = gut 2 A7l stule] gy 3k EAlsh=d, olH S dHES YT Aol

et SHsA e A8S =M Y= Z97F Btk British Airways®] &A%
Hlo]E A|Fol| #ste] EU Hed= vl= ‘%‘d%ol MZ g S B Aol £ o
olFA frE FAAUY FofellA o]&o] tkstal Y] zto|7}t Bol| ZEle olfie oix
HH 225 W) ofge Aol disl 48 HL_% Q78 o] vz AAES o))
mizo] obd7l At & HE JYET G4 o B2 ¢F T ‘v S7EE, 11 oA
E7HEHA /7 E Ee el e 3 AN ?17%4 ESAo] o] EAIHS 2] W

olth. AL T oWl HERG A A8E Vb, F§ oF LAY Jhedel wv B

= - AANY, NHEE, BFAL 2012, 2979, QJAREAIS] BAE oAl Y4H dAlE HEXA], R

A BAIZ BEX #3 o dgs Wtk

2) A, FHFTE HEAL 2012, 470WH. AMEIAE WA 879 AR/F gW\A FeheA, old
PAxte] HALAY oAfo|A] Fl=RAol digh o Ug-S Dt

3) Ao, AA, HEAE 2010, 76,

4) 9= FFARI British Airways’F AYAF B 7|F0 AN A #|Fe 2 2Ho]E AlFa ol uls)] FrH=
IAFAA(European  Court of Justice)= British Airways?} EC % AIRZF(A TFEU ARR)E
Yuketgdti A8 W@ wH(Case C-95/04P British Airways plc v. Commission [2007]1 ECR
[-233D), "= FAHYY] A9 A Alx 2 A2RE AWk &tk HE YK Virgin Atlantic
Airways Limited v. British Airways Plc, 257 F.3d 256).
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AF7HA AR B3 =0l FE “ofd o]&o] BHIVF dhe SHelA TR stk
A 8= QTL}Q] o] BtdeHA] ohwl Al7kaL sfute] o] o] BlEdtA] a%A] o
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3o}

ofSfAME AN AW A o) BAHOE R BYY el g 1 Lk
2@ 27 7PsAe] AANES Seh wAelN ofPA AgsheA AuE the, 29 wael
A B w92 AW Wl AAEE glEA 2A2HA Fo] Bad dek FHANY
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A, FEAR M= A e on) A AR E TR Rl B AR, 52 TP
(counterfactual) AMdo]l F2 FAZF =M, IRAE FAH AR el bigh ARtk
FHAR st o]2el 7123 Hr7ht Bl 8ol aEY A “FAHCEE AeEe
el 7H0) 8% 71 o= A ov] Qe R A B dskE B 1 el tik
A FoiA e dejapt ol tsste] il e dvlE Ao ¢ derb ok A2 AR
o) A= @A AAIIM EoRA] e THEH gRY ol tiE A5 HolH, 54 7IUE
Agto] ¥ A9 e Ao AsheA, oiH B84 S B3NS Ao 2
< BAARY dde] FA HA] obF HoAX|A] ¢f2 o] el it 7HH F5el A

deth Yot o) A 22 71 /‘V‘]Oﬂ 3t 5= S8l AsAl He A olu
FAAARN T 22 E2 s] EEFo|al FgEolox B A VIES AHs}] o
HOEO) 7 o= 717 Well drke] Fufzh dbsjofor ‘AP o] HAE 2Eld 5 deAl, ¢
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I A A EskE 42 2RE AES 9E heAde] vk 9 Ak, 23t
SAE Uee AT B4 S AEske 9 ol B4l BAU &R 7Fee
A7 AR A 2ARE a¥AE dv Al AR B4 o 7Ike QAR R A
° w9k a8 7S AR

& AL, o= A B HlgoR B QA T W
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AT Beol o, 8 Puel Fur} Yok HolAE FAYY A8 0F 7}
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A 5 A B WAL AP A3 aTHE Jul % wA gov] 1
ARE Ak FAEe] thitk /AT gk Aol BBl mebd 25RAES B WA

Wl g3} Bedo] Bag FEF Y0T Fuske Aol YAz Folsich v, 5 A}

6) A, “APHA BN 2 AN, ARAT 274 235, /AP, 2008, 336-337.
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Aol o] AN A9l Fgol AYSRA BRI e B Agel A
d3 Ax A7 R A 27, QR 22 27, §5AL8 A%, ATAEIe) A%
Qo) HE @ wslFo] e D 2 WA AW 5D o)F BE RS Felsof s,
o5 Arel AY TR AUE ADH AL ALFE AP} AT YA o 15
o 73 Sie ARE AN AFSAL ATk st FRS A=e] ol 4
271 B FA7AY DL 3 A% AnE FE3) Suse] Yok e dago
2 Y] ofele Aolth FAANLT THAN A4 AABRRAE AP . of
BolN ALY St chnol] e ML ZAuT gl Aol BN @A, 1 74
N F7H AT F5e Fobd el girk

o143} Lol REG ARE V2T B E= /A A o B0l B AL 2T
e BAANES 480 9L Bagoz BAIYY OF /1AL A 9
o FAAREIA SR E FAE FL $AZlL o229l 247} ohe, WA 7
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AR 2
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RN A8 HgolX F2 EAEE AL olent ‘AP 79 ‘FagYe] &

=
T .

HhHsYe] 27+ Type I Error, False Positive Error 522 E8]31, IAF o] @
F= Type II Error, False Negative Error 522 EZ&H, ol SAE 7K #AA

AN BT & = F A LF/FE AWstke MEeE, AR Jerzy Neyman¥t

7) ole TR A9 FEAs AR, AR e Q8el] 9 1ol o F s
ANG QY] A9 JEE BEsheH AESol e 2450 AAF ASIHIL 28). AFA
W2 ALgIA) o198 BRI SlaAE olslolw A FrlA TR, AR kel FEAY] b
B, SRE B QRS EA|, AR, A3 Sol meHolol i, AAXA AR lgEckn
S B ERES PEEE EESP BEREEHIRE R RO L B N e
solo} wit,
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Egon S. Pearson®] 19283 #< =8+ Aoltkd EAE WA} #91A] ARA=] E4 8
207 AFS Nwshe A, AARE WAV} A Yolw Brsla A8 #AE An AR
o2 B AAY R AARE AR BALNE FAH 4%011 A FeE Us BE
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olgE o MNdS TATE dol e B IRk Aol g AEEH e, olF
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2 gubol] 9lo] ol e Zolt A% T2 St & Sl gl "o 0 RE =

8) J. Neyman and E. S. Pearson. “On the Use and Interpretation of Certain Test Criteria for
Purposes of Statistical Inference, Part 1", 20A Biometrika (July 1928), pp. 175-178.

9) ¥ 9] 2 ANEASH k=T 2010, 2344, ©]8F Type I Error$t Type I Error7} 242; oj= &
o sF=A FHog HEER P EHFATE F YOS ERE o]l Ae False Positive Error(F3
o] o7 wEe FHfH3Y) 2 False Negative Error(JJr AP oF e FAAY) T TS ARRSH
o} v ER] JdAe 2 R, Whish, Competition Law, Oxford, 2012, p. 193, 2= 158.

10) Whish, 2] 2 p. 193.
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oI AL BR 97 S4S APY AW U0 B8 S A0l o ofd o

N ]
o B 7hsAde] ¥ waL A= I Aeirt o AL AR tigk At Hrte] EA= o
o Xtk
olglgt wI} Hrpt -4% T Atk dE 50 NASAZ}F S840 g2k Al
FY EFAE sk B9 7-}‘3]]% T AUtk NASA= EFHAY 7S 7hsdh Huigh
AA3] FOoZM False Positive Error(dHs5s EFEclet &% dAdstd 7|4 gst
= 499 Ags =g 0] UHek= False Negative Error(5 S85-%0] ZYF-ES

o] $FYEMo AAEE= Ao TS Zo|ual & AHo|th HWAZ HAARIS
w2} NASA7} Q€ <8, = False Positive Errordl] @& &sje 1 BE A%
Hlgo] 3|9k False Negative Errorol]l M &3, & B35S 9595400 A2
A WAT 5 P £ SR FF2N B ARl Al e QG Aol

e

r(l)-%
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Tel oF Aso] e W] BT olsA 8 AR opT. B8 TAAUY A8 %
4 kB 272 A G *8H9} Baqee] o F2 WA 9 £E v
- FEshe Ae oas] offth WA ARE A, FANEE gu e APH A

A
o7, HEAS SREATA}/I9AUE ARG B 9 olsle] AR )
BRI sk SIS A9 ek 5 e AHATA S5 BB 1935
obdols B7eka BAFOE g & e &24 A5l Tt o= st B4 Bes)
e thes] ol Aelel thd clFolehs HolA ofele dolvlw A, o SuEe
2 25o] tige] s Aol WIS oA Agalok shex, 1o B AN doh | g
W74 wefslor SheA, B FH S AAARY DAL 4F ARSL 4RO 4
ol Agate] g ¢ LA 5 S TP AL A7) o
o)) ek
w2ha 47 [ Ao A 4 e FojRa

T TR AT ¢ e Bdd A 7ES nhdske

jin's

rr

3} TR 2 Fol Hhatel
e ol sl gtk

11) False Positive Error®} False Negative Erroroll th3l Wikipedia®] A9 ol ?ﬂ]/\] AH olo]tjo]E
28519t} http://en.wikipedia.org/wiki/Type_Lerror#Type_ I error 2%, (2012. 5. 1. ¥H&)
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V. Tehas ez Bl vie B 3AANEe 9t

o AuE XY eAAHH ] A2 ALY e AP LFE BE /A0l
=2 b, o] F 7] & 7hed2 M= A (trade-off)oll 3171 Wil “o® @F 7t
o/3e U Azslol sk=A"s e 87U AN A8l A A HA s 5
ok FBAYY o5 Atold] Mg e 25 & F old S/E U] Assia ofd oF
£ O 71¥sk=rtl B3 gE griel ddte] MAlHo] slvkal sie AR A Bk AlA Z=
o BAZ=T MY o] F 7HA] &F Afololld FALS ¥ Adestal e 3ujsfof sk=AlE

FaL EEN HEAER A} AllE ek Sl
1. 0l=ef 321
(1) 0= =&=A1ge| o

AEAE §H0E ke 19417] T 27] ARFoe AAE AT 52 M8 Az
A71sol stk 1 A3 2R AP BAY JAF 2 S35t Falrt Azt AL
2 FAZ dFERAL, old tiAshs ke E 1890 MW o] - A E k4 1
U AR FaAghs Fofike v Wi o]3]o] ZuintE St MUl A85kA] &
Skl w3 MTPEe 19119 Standard Ol AFASIN RE AgjAlgte] SPHs o]
ofg} 24 ‘FFdHunreasonable) AAS ¥t FEle] Y& (rule of reason)

i

o]

12) 19995 129 279AF 78Erd=ol| 43 Phillip Areeda 9] Faraleld mHEES 283kt
http://www.nytimes.com/1995/12/27/us/phillip-areeda-considered-top—authority—on-antitr
ust-law-dies—at-65.html =, (2012. 5. 1. W)

13) ©J&t W& W. E. Kovacic and C. Shapiro, “Antitrust Policy: A Century of Economic and
Legal Thinking”, 14 Journal of Economic Perspective (2000), pp. 43-60S #FZ3te, o] & FA|
o gtA W) - 2okl BRItk

14) o1&t AAY s 543} HASE =] S8 AP E ML 27|58 Juid AFEARR] 9] AFe 13
1A Z=the RH7) o, AdiAEe] AlE J5e 7159 wgka o)} ARS] Ul AlEad ] w9ty
82102 Ao} o5 HA|o] thFo R 14U TR0 AU AR & T/t HAtk AHE
B3 Al FAARL PFS Bl AL gHAEeIATaL 3, mlar APHALA SUig WiRtE S
= 2 UEE A tiE] o]& Al gk FA9} 5ol 7|23 JEEHelgka vEstA T A
o7 AE4g, g9 A, /A AU A ARE iR 27 tidt =ge] YA Heltk

15) U.S. v. Standard Oil Co. of New Jersey, 221 U.S. 1 (1911).
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Y(False Negative Error)d =7} A7, o] MHAHS 7Asshr] $1s) 19144
ZYo]EH(Clayton Act)® WA LSH(Federal Trade Commission Act)S Al
A3 ATk

2) SH= St

1930t7H 19709 ZR7HA] wl= SHFAEY] 28-S AHERAER 0|27 7]

ks shE SR dRHe FEFIYRE SRS F ATk FERFE AR Fx
(Structure), AFAARS] &(Conduct) E  “J¥HPerformance) Abele] AAAAZE Q)

HE o]og ATETL 3AN sl QS mIX| AL, A BEe tA] AE 2F

E

v}

al

Aeths o]&S WIKS-C-P ©o]&)20 o]= 1930dd] WA 1950dd]e] AujZ o]&0]
oL = ZAAEAR] Bain, Mason 18]al Kaysen¥} A&} Stk olo] w2 A
& APl Fredstal sl ARAAR ol 28 Al ARIARS e A B R Ao
22 RA 840l s ZRHEE o|Yg AlRlEe] BAAE B FAsHA 1l E]
Ak

B ol AAAITH T E2o|AY} Ao HIFE RS K}
3@%349& ARgSE7] 913k Zlojgt sttiet® B A (per se illegal) &2 IHESFATE
ok ollel, M= b dAldA EEsial e AFARE(GIAY ARk 5 EAD Tl
A2 A Adw AQAEY S-S A 9871 the olfrellA] G e® Kot
TAEIE A, 22 A g g2 FAF AAIHvertical restraints), AT HjE}Z

A% A(exclusive contract)2) A AGA|SKterritorial restraints)?2)  E Aoy

16) Bo2, ool A 9o,
17) 91 4, 961,

18) Ae] 7, D% kel 2529 B 4 7o) AnAS) olo] g FRAYY ANE Ay SE
SrzH ol Bk 1o, 2ol A, 719,
19) 9% Ashe] w2, 197090 ©1F S stute] FE =ole Ak Sske] 2z 2 Aolvh girke

]7‘4‘: Atk W. E. Kovacic, “The Intellectual DNA of Modem U.S. Competition Law for
Dominant Firm Conduct: The Chicago/Harvard Double Helix”, 1 Columbia Business Law
Review (2007).

0) THAl Tl APdE o2 Qla) JFErt 52 APFTE(Structure) dtollXe 71950l SHZQ] A
(Conduct) & Hold, ol Ak A4y =2 718484 53 Zo] E4st A3 Performance) 2 7
A9ty Ay Herbert Hovenkamp, Federal Antitrust Policy, West, 2011, p. 42.

21) Standard Fashion Co. v. Magrane-Houston Co., 258 US 346, 42 S.Ct. 360, 66 LEd. 653
(1922); Standard Oil. of California et al. v. US, 337 US 293 (1949); FTC v. Motion Picture
Advertising Service Co., 344 US 392 (1953). ©¥F Tampa Electric Co. v. Nashville Coal Co.,
365 US 320 (1961)°] 7% wietz=x1% Af= ‘?ﬁﬂ«l AZ(rule of reason)’o] ALt WA vt
F=
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7VA5 A9l (resale price maintenance)23o] S = BT TFAAHAHS B H
Zate] PHS P SkTh

@=3 9] (unilateral behavior)®} #THEME, AujES 7 ARG 224 “Ho U
2 Ay @ XA F9superior performance and acumen)”ol| 7)Hksle] 7AYokt
sla,20) 2GE] Fae)9)e) o] AAS AgE HHo = zle] AR ES AMSShe 9
A BAAGES Gt or FArAAREC] A Agatel] e FAS
UEA] Aot HEsx F2 AEHUL, 37 97t AelA wX= A2 Bl o
© ik o5 dFAA FArk
o} 22 = Euto] A WS PSS BlEiokth 9] 54 S At
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slollA S AZRRITaL e UE 95 T AT AR AAk gfe] #elA
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Ak Slel maw SRS g b Aok e 5Am AdAldHvertical
restraints)®) 39 WSl FAR FAS U BT 5 de T Yol 5
WA, SRTACLS Ba BolRe HANE BulAEL Al BEa) Sla) wrh 249
=k FASP HEE ot &84S FUATIE B0 ZAAA P97k ohlek
FA 1A ok AR Folo) 2 BHE 457F ohd & AIAE 7] 5
O s L DER LR X 2

% | e @ AuEoR vt gla BAEE ol
FATH(per se legal) 024 ) Uobh AET K7} ke 4= A7

o
i

22) US v. Armold Schwinn & Co. et al., 388 US 365 (1967).

23) Dr Miles Medical Co. v. John D. Park and Sons Co., 220 US 373 (1911).

24) US v. Grinnell Co., 384 US 563 (1966).

25) ZEAIFIAL gule] A Al AulE QAL AR AN AIA 2 W] AAeE S Bt st
= A 5 98 71X HellA] Al7taL Stake} B Ao Kol gloy or|oM s EEE Este] thEA
712 gk AAE AgRe, Kovacie, 5 19 =%, pp. 21-30 3=
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ozx FALRY Wl AR HAE ATt AVE A A7 AFA1B 91 7
G =2 B3I el wEt AeaigtANt gele] Ao 24 A A4S 7
= £0=2 1009 d g S HASATE)
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. IR (False Negative Error)S 88 93d4do] Adizo=z
AA Het. EA o AN 2ol IAAA a9E o
Agte] E7Fsgtl, B 9ol thete shuksht Bl - B4R A AA7E B8, &
ARt olegt AAAY A= A 7HA el tigk Ao Wolx] e ddelu
Zo] ofele vl ARG tek A5l BAZT Je AFelA ole Ax 945 4

26) R. Posner, “The Next Step in the Antitrust Treatment of Restricted Distribution: Per Se
Legality”, 48 University of Chicago Law Review (1981), p. 6.

27) Continental TV Inc. v. GTE Sylvania Inc., 433 US 36 (1977).

28) US Steel Co. v. Fortner Enterprises Inc., 429 US 610 (1977); Jefferson Parish Hospital
District No. 2 v. Edwin G. Hyde, 466 US 2 (1984). 7] dAWdiHAEe Asle 5 U 42 ZH=d)
5219] O L FALIHe HEE HEHAE FFEAIER] B u2 Al A ARS8 1A
g glojA] FodEAIARR] ph ARz AlOllA] AR 0] I=AE 3] Y ue) Auiol S|
old giall Yol loemE A ftia Bt HTh REA, 4919] A4 oA AEL2 v oA 2R
Tk el Yo g S WAk stk S AAIT. o] A uidl ‘T AN H(quasi per se
illegal) ol&}ar Hrlsl= A= Atk E. Elhauge, United States Antitrust Law And Economics,
Foundation Press, 2008, p. 358.

29) Leegin Creative Leather Products v. PSKS, 6 US 480 (2007). ©fvk o] ol #I|A= vl=r ollA]
A3 =g Folot. ¢ AYUIHYA FHo] A WFFE FHOE IR YEo] 2009 ATl A
& 2Aez Hske W89 WHAtDiscount Pricing Consumer Protection Act)S A& ¢
W3k A] ok a2y 43 F 93] oA 200939 WEAE F 93]= ole) e HekS EAR]
ARIZE QAT o] o]& Y, “FAANH G AT EFANS] AL AHA A HAAA A TR Y
o] A A V1S FALZY, 20119 Y] § - AARNOF dTRIA, 25 196 FE
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o HA mAMHO| Hejjnt - FYHO| =5 / XS - 0|EF

H=Z A1 Fs Hlolvks I aAS7E sod & vk Yne]7] wiZo|tk

Jgolx Eelar AAIA] v HAe] Bl=s AE FoiF8(False Positive Error)
S W= AR FAFY(False Negative Error)S Wsh= #Hol 03]8 wthe dg-S
AAZ 3 = =3k

thit o9} o] False Negative Errors A3she w2 AT 2 HAY Ao
Wsle] 7S A e AlIZE H2 AT vEE vl AR ARzl #EE B ik 9
A Bl "3 Aol A LA sfjzgolt.

vz HEX(Department of Justice, ©]8} “vlm DOJ")} vl= AAZ LIS (Fair
Trade Commission, ©]a} “Plar FTC")+ ©@=89jo] dubdoz A88 4 = ZAAHSA

715 vhds] flal FeoE Aaliset, vl HER7E 20083 99 8Y ©EoE Md
W ARZE HuAE ERgth o] HuXNe ARGAY] @=39E qiAlske gRkdFos
“disproportion test”ZS AHsINATE = P9 FIE=E U}%% EW3l 7)1=(conduct-specific
test)o] W= gle ol 54 FE st Adstr] ffsiMe 12 Qg vEAA a9
7b Oz Qs AR anEn A9s] ©t AokA|RKsubstantially  disproportionate)
Hol= Ao)Atk30 e w= FTC 99 4% % 3% (Pamela Jones Harbour, Jon
Leibowitz, and J. Thomas Rosch)2 2 ¢ vl= DOJO R 3o s o=
A ARz FPs 2EHoz d3lAl7)= HAR(blueprint for radically weakened
enforcement of Section 2 of the Sherman Act)’o|gl ZZpHo=z H|gh WS Wi
shal, ghoF WERTL sid Haxo] wet W JBS st A (g g)o] wAS A5
ALAH AL} o]F SA] HIE o)t FESFATE3D

A = £ v= DOJE ¢ HaXE Afegh A oF 870 ¥l 20097 5¢ 119 &
IXE HAH o H3jgitt o] RuA7t G AAY Jqo YT B2 AR 7lsdtt
3 BN, RIAME H3lehs 22 “dste] Mg o)A vl DOJ WA =o] AR A A
9] FEa9fel sl 3RS A5202 W HAS shlvke AE S gl ovletal vl
DOJ wH=A=te] @Mzl Christine A. Varney 2FH(Assistant Attorney General)

0) ¢ HaA AQe g giogis T PH A AFAH D3] 91¢Y J. Thomas Roschell W2 ™, 9] B
A T8 Y82 Al 7IAE a9k 4 e, A F3-S AAshe b3 (safe harbor)oll B 8-S
T3, =4 9539 $HA 3k IukIE (disproportion test)S AASIG o, AR AMHH A2z
3t FhF W (over-enforcement) .2 2= st st 3 SHE FHsl= Ao|dtkn dok ]
Thomas Rosch, “Thoughts on the Withdrawal of the DOJ Section 2 Report”, IBA/ABA
Conference on Antitrust in a Global Economy (June 25, 2009), pp. 2-3.

1) http://www.ftc. gov/os/2008/09/0809089ect10n2Stmtpdf (2012. 5. 1. ¥-#)

v ALAY LY AF ReAge] &S v 2l “This Commission stands ready to fill any
Sherman Act enforcement void that might be created if the Department actually implements the policy
decisions expressed in its Report”.
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HAEA @ H135%

= 23] oS HHR

o71M W= DOJ7} olop7|3t “dete] Me¥old AagYS sk RN AP
she Ao Aeive oz ST = ok M ARz Haxe] et A3
=2 o é‘HE < A=, vlE ARl gdsta AWE Y VIEs AL ol w
HE AL A5 AL F e FofFol tiF S GHoE HAE ARl &
9]T}33)

oV 2w SHTARE 1S 2 Aoiuel 2 olRRe ol ) el
A% %712 552 aejeA g o 4 gtk ve] BRFARAL R F
CAse] BRI T AFRDE, A} B9} B 59 2l o
eVl A0 ol SAFAYAe] 2] AN AAE A Apage) Akl o)
The A BajET)

1S 19309018 S Sz Ess gashhe BdN SRFANS AR
o} ole@ Aol WAAA ASlelE A% sk Aol ddo] ke A4 vl
Aush] HQck 197090 ZHPE 5% Ak b JlERo s BRaay gRow
Qs olegh Szl o] SR fARAT. 2 oleld AU LFE ]

P

o

32) http://www.justice.gov/atr/public/press_releases/2009/245710.htm (2012, 5. 1. #-&)
o= HEE g Rexge] AFES g3 gl “Withdrawing the Section 2 report is a shift in
philosophy and the clearest way to let everyone know that the Antitrust Division will be aggressively
pursuing cases where monopolists try to use their dominance in the marketplace to stifle competition and
harm consumers -+ (°]&} AJ=h”.

33) AW A2z Baxd tig vlgem  #thE B (over-enforcement) HEFL 7AE3F UmA] HAZF
(under-enforcement) ¥S 7Hch= FHoZ ] Thomas Rosch, F 30 ZAE p 7
Christine A. Vamey QA A#AEE & HIA7F [BATTT Heo] w4 9ot At P9 E]
A FEIUA Zoza, FAFez 1A A9 A AR A (over-deterrence) & =
W = ke 5 Wil UXRF o] S FA dethe Y-S ¥Rtk Christine A
Varney, “Vigorous Antitrust Enforcement In This Challenging Era’, Remarks as Prepared for
the Center for American Progress (May 11 2009), p. 7.

34) William G. Shepherd, The Economics of Industrial Organization, Prentice Hall College Div,
pp. 457-8; A5G, el A 72HAA AL
0ty T O Zuhel 2A 7| 7he] Bt AlF, vla AFEAR] AFTIENEe] 31 5
EXFAEE S8tz she =orF Bkon, 20019 Al AE JA] A 7gS dsEe F
Aok 2} 2009 HAYe Qupvl tiFH-E FA] AR AAY Hao] AT wHA7IeA 7H
kgt oI eH 1 AR 97, Aok By T olellA AL} 2E3A] Fot AHR; Aol A
A RS AAetar 7194 AAPEE w4, A8, BE 59 ol BAY JAe A5 A
AsHe Aoz A5, ol 2, 37,
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At Y] gF A0 o7 WA PLlE o]F A Kok ALFY 2
F(False negative error)oll tfgt vk T
MR A2z AE B E3] sfaridol A T
H AXNY dogP e 7= —?—Eﬂa@ vl BAEol l‘i‘:} —'1;1'1—3 %7‘4%1]‘?3% s
I gk el A e S HAS WE ARJAE ofF HA| dSal] oyt

2. EUQ| Z<37)

19579 39 25 AAEo] 19589 Tast 'FHAATsA Aol #3k Zé‘lh(EEC
ZoF Zol 2ohe AIRBE WA ANZANN EHFAANY] FHoZA AR B3I LS
TSt ATk o 22 1992 B MRHEEAlC] Bk 2ok (EC 29, MRREZFE
ZohoE JAEAN, o]F 20099 12¢¥€ 1¢ TE 2ofo] FataHd wgl 7]& EC
Zoke EU9 ZA3 9xS A3 EU %9 (TEU: the Treaty of European Union)
I EU 2437 7158 3} o] 7)5d #IF XK (TFEU: the Treaty on the
Functioning of the European Union)2.Z thA| = At}

@ 7| e B

09.'_

AlZSAl M (form-based approach)

EU AL 7129 742 TFEU A101Z(# EC ZoF ABIZ) % AIFAAIZ A|¢
& FA 742 TFEU A102Z(# EC ZoF ARD)E Fi Jed39 1 Hyz #d
314 EU 333938 2 1YL Aol A A g3fo) 2 ﬁ% 71&0)7]H = B4 99 ¥
2 o EX g 24e 2 W HY L A Sjgithao

6) Hl5e] AR AshE FASHT Felel AF Aolo] TR RS YE EAGRTR S0, SEA A}
<} J&%L AN Fejel Ao tigt Bk AR Ae, Aud, ool &, 128-120% =

37) ©]sl, Alberto Pera, “Changing views of competition, Economic andlysis and EC antitrust law”,
4 European Competition Journal (June 20095 #=3le] o] 2 FAd StA &), Qoksldr Ay
We2 3711 e-S vl

38) e, o] A 102W; g, o] &, 4-45W.

39) 217 Z¥e] gL FUsic

40) A% Lo “AXAF9|(ordo-liberalism)'e] FEE 738t vrol AAWE A3} 7199 AAH A
£ BESIE SHOR AAFo] 83, 1 A WA el Slob Agel wAE Jgurt el Af
WA gee] e} SR FHE TR wEe] A9l BlAE A4 A Eahnche 320 2
e Ttk Ao, Xg}om ‘o] AR ek "eh 3", WEAIE(2007. 12. 13). B}
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‘TR ool BHEs HAYY3E & EC ZoF ARLE FA 714 3l 9= uj$-
A AstgEr, ol#d 420 B 72 28 2 3 dAAd tigk FaolA o
£ 73lE)Qitt =& Commission RegulationdDol] 718 A81%F A1) w}E
o] MAE= AR A% ARIZ A3, 22X AU FXH Aol H85HA
U ‘9228 A 7R (Block Exemption Regulation)'42)dl] &gl ASowt 2850
A8l AE AHe] WAEUL. 14 AA|SHvertical restraints)®] B, ABAFARL}
T} Apolell A whlale] AEA3ES AdHele Al A A9AQ1 B8 ket
Kol FA|5I3ATh

shH, APEAEIA A9 FEa9er AAsiM e, BAAE Sk B9E 5T HHoE

uont 24 H4L wEa] 9 ARAIE FEANE AT, 53] AR
219] G A Adow sjotsle] Al olwsl FaA AWE A Bs)
o

e

785 olF AT HRE ofdet AR ARl A SRl S <
< AR 82 Qe B} sttt AR ARdAre] A SRS ol
AR PHE FEAEAN FAEATD # EC 2o AR2xe ME AAANEA e
9 S4AQ olels BEske A} ofdet AFES} o WE “Al=EAe FA
(competition as an institution)” I RS H53}7] 95 AJH, AATE= #HH A
oA APEANA AR e EA okfiiitke AS 1 o= Askth4) EU HE 9
A3J= olelgh A7 offoll 7HE Be7E Al mA AAAGAS] E3E FA8ke tial 1
e 78 B SAS ZHE st v 2T Ade BAAEY APREES St ol
FrollX 5 2057 gWo|ES] A5 AAAE wiAgitE o|frol x40 AALR = BAA

&2

k1
)

A3 W82, A Bundeskartellamt/Competition Law Forum Debate on Reform of Article 82
A “Dialectic” on Competing Approaches, 2 European Competition Journal (July 2006) 3%

41) Commission Regulation 17/62 implementing Articles 8 and 86 of the Treaty [1956-60] O]
Spec Ed 87.

42) A=  Regulation  330/2010(Vertical ~ agreements),  461/2010(Vertical =~ agreements  and
concerted practices in the motor vehicle sector), 772/2004(Technology transfer agreements),
2058/2000(Specialization ~ agreements),  2659/2000(Research  and  development  agreements),
267/2000(Agreements in the insurance sector) I2]3 906/2009(Liner shipping consortia)7}
LHATFHOZ Al Folk

43) Case-85/76 Hoffman La Roche & Co AG v. Commission [1979] ECR 461, para. 91.

44) Case 6/72 Europemballage Corporation and Continental Can co. Inc. v. Commission [1973]
ECR 215, para. 26; T 43 & para. 91, 123 % 125, Case C-322/81 Nederlandsche Banden
Industrie Michelin v. Commission (1983) para. 70.

45) Case-27/76 United Brands Co v. Commission [1978] ECR 207, Case T-65/98 Van den Bergh
Foods v. Commission [2003] ECR 1II-4653.

46) Case C-322/81 Nederlandsche Banden Industrie Michelin v. Commission (1983) (Michelin
I); Case C-95/MP British Airways plc v. Commission [2007] ECR 1-2331; Case T-203/01

286 W=HE



PR APFRHEE BHAdTE ol
AR A9 2e99} B
o HoA HE AR 9o
Wg3(False Positive Erron)$ € 9eigicks o) 2sih 9x)sh), EUY o% Amzwﬁ
2 F-83 ddste] mgIs vile] Fgelth®) EU 942 Hidehks 74 =A%
FA7E LA FL A o' BAAES A=Al tisf AellA A EAEaL e
AT Ao = dites a3E A4 S AESHA 80l 2 &) 9] 4 52
ol 2Ast AAAG S BRIt Aotk 2 A3 AR AHRelA o]efo
Pol= AR AT, I B(False Positive Error)g 38t Jve BIHE
SITk. A AR A9 i) Baste] eo]E Aol BAE AR
g 2Hlo]E A A7F LA Al dFs vFeA A= AT ZBavt glo] Al
AWAEAE G2 opr|3t 7FsA 3o Agkut 9lod oWty dukEHA ARdAE e &8
S s He Wwolgo|A] Kot AAES] A whis Y doFth F AR

£ Witk
2 220 el Hlﬂrolw Qo] 9}

r-hj
)

1‘1’

d

Tt
o _I]m r

_

1

o oX ox Md

o
it
¢

A Aol 84 S0 =fo] He IAAZR] Y5 slo] AHH o AHAES FAS F
X7 g 7199 o Fuieh GAFS Eofof sh=ube Aot ARdAES] o9 e
2 IR (False Positive Error)e] 84S AZ3E Aolth old M= o]3 3}
s 540 sh= 7|€ EUY ¥ 32 BAS Bashe Aol ofzt vla&4d ZA
S Hoshs 29hs 2Egite Aotk

Q s Mo 24t

‘aylAl A H(effect-based approach) olgt, E43%F 3¢je] A2 & {3 2HE
oz AN AESHRE 24154 HIH(form-based approach)® 28 ZAAEAS

Eal £AE A919) AAA THE W olol 2A AAAREL Al AL onlat
EUS] 495 Ahgael $e8 Adshe A4 A2H) G2 ot /)=

4 AU T ) A A 209 B0 4 AR B A
A ARGAAER] 30% ofstel AFHREE 7ML A%, FAH ARAE e B

Michelin v. Commission (Michelin 1) [2004] ECR II-4071.

47) Case C-418/01 IMS Health GmbH & Co OHG and NDC Health GmbH & KG v. Commission
[2004] ECR I-5039.

48) Whish, %] &, p. 194.

49) Guideline on Vertical Restrictions [2000] OJ C291/1 (#A Guideline on Vertical Restrictions
[2010] OJ C130/12 7HA).
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AA7 A A 52 wieba] AGAIG o] obd 3 A og Ft2E S Al BEE
ks i A FAF Ao aEA T 23S WHs] A8, EC 29F ARl
Z A3l A AT AR tigk A - A FF S T BHE ke 7IEoE AL
3tk ek ojle} EU AAE=S (1) 2001d AAA - 227 B 1+ §
AAEY ARREY fol 10%5 23HA e A, () 2A1F - A7 BAA opd
AMAARE TF Y B APRES ol 15%F 238k i A B APelA S
3l (appreciably) A AgFeEA] gkomg o] 79 EC ARIZE AldS HePshA] &
AR 3T

2o AN, oA ‘YTA L xﬂ-‘ﬂ-;ﬂ o &= A Ao B3 FRR)g A=
7t ARARE Y AR el FES] WAL AL Ajis Al EAH o Sgee 21
N3 TlEE, HEsE 9 7)ol VﬂJ PES HHoE sl Ay A4S AsFHoR
EC ZoF ARl ANFe] 285 WAlsh= AR AT olok Zo] A4 Ao
7hket ‘ghele] YR E ARIE FHgoA dFom AyFgkal, )3 Council Regulation
1/20030<5 =93t EU FJAd3vt 2t 7P Y= daEx EC xoF AIBlx
A ARkE e EC 20F ARLE A3ake] 9] el thgh d5de 3o Adzt
7} AEE sl 1o} Was gele] 92o] FLHEE SATHARZD).

oA AR A 29 Gede] 49 AA G (competition process) AHAE RS
stal A4 AHr(freedom of competition)E ZAAHEY He HHOoZ = FATAH A

)

JH

7

50) ol¢} vRIAZ EUAAE 19999 22 gefollA] EC 2oF A8IE A33o] Ag=e WHAE 4%
Commission Regulation 2790/1999% Fa1 Joled], Addxe £AF (@A 4243 AFe
Fiete A5 514 ol A ALl FAd AFFAte] A FE0] 30%S 2H5A] e BEE
Agstink o] A 20101 71Ee]] ARl AT HEEE 30% 27035 FHjAAR HEEHE o=
7§ = At Commission Regulation 330/2010).

51) Commission Notice on agreements of minor importance which do not appreciably restrict
competition under Article 81(1) of the Treaty establishing the FEuropean Community (de
nominis).

52) Commission Regulation 26592000 on the application of Article 81(3) of the Treaty to
categories of Research and development agreements [2001] OJ L304/7; Commission
Regulation 2658/2000 on the application of Article 81(3) of the Treaty to categories of
Specialization —agreements [2001] O] 1304/3; Commission Regulation 772/2004 on the
application of Article 81(3) of the Treaty to categories of Technology transfer agreements
[2004] OJ L123.

53) Guidelines on the Application of Art 101 of the EC Treaty to Horizontal Cooperation
Agreements [2001] OJ 3/2.

54) Council Regulation 1/2003 implementing Arts 81 and 82 [2003] O] L1/1, °] 73& 71& R
A1 TEEC =9F Az} AR AldFS 9% 732, (Council Regulation 4046/89)5 thAIsl=
Ao 2 FU AL Al2d AgS 7t e A /goz e Aoz iy Qo Hes, e
21039, 25 36
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o HA mAMHO| Hejjnt - FYHO| =5 / XS - 0|EF

M BARMES SHoE LHIA A AR5 HESH: 34 F2oREY oL H
Aok A, EU Fa3Y9sl= Commercial Solvents AFASDIONA AJAA]
4 AWAR S EA A oF Zanlo|l&s HBAIA AAIE AbdRte] Az
AZE A=, Oscar Bronner A1 2 IMS Health ARz6)ol|A] HaAdnjo] & <]
&S A AFAQ 2 AAE AU, 2Hlo]ES] A9 T Alzo] AR|AA

olee Z 7540l ULOIE EU AU B EU W) 3% dusl 712 F4F4
HoUe npsel BE JP5E prideld Ana ojgel mase Agse ol

(volume discounts)ol] thaixet &8st 2 ¥re] g2 Zulo|E oAt /fEsle A
(259 gHlolEe] A5 AR Aok Hkth
olglgk AANNA A9 F&F9e] FATAHH He AP Q7 (False Positive
Erron)E Fa3iths H9S dob sttt 1 43} EU A3 20099 23454 HaH
o 71Zate] uiAlA & 9lell A JAAHES WBIATES® 5 PP T 454
o

%’ = ;;{Il o -
Aol A] Yol wrk Anlg FAlo] 24S BE AAFY FWE A9 Aoz Brh

U 3 9143)7} of2igh JBAZ S A o]Fol e EU U2 215 2jHo]Eq
% = Z<} AL PR Fo] 238 A
T 7S BB st EHE TEAIHTE BlEe] ARE v QThe0) A
71E FATA AIHAA AZIE S 7Y BlidolA Hojur] #4g A=E ‘more
economic approach’®] 7]x o}g] 200510 HuAEDE W7lsiar olo] 7dks] PR FS

55) Joined Cases 6-7/73 Istituto chemioterapico Italiano SpA and Commercial —Solvents
Corporation v. Commission [1974] ECR 223.

56) F 47 2 Fzx AANAH ARQATE deke AZe] o8-8l A™YS] AAVE FEAE oA
o 9)F Ao As FEal e EdE = et 1S o]H e, () ANAZE=Z Qs FAF 12
Fo7t EAEHE M2 AEe 23] WalEa, (2 ARA-e] HPet=EA o, (3) AUWAZR=RE s
22} Aol M ] B Aol miAE MAde] Advke Al 7HA] 21do] BT EAE HAE EUTh

57) Case C-7/97 Oscar Bronner GmbH & Co KG v. Mediaprint Zeitungs—und Zeitschriftenverlag
GmbH & Co. KG [1998] ECR I-7791, frdiAldtie Bgadulo|&e] AEH7] 93 8102 A
(1) 23l Anlel] digk AAA e ZAAA gigte] EAIEIA &1 BAlske A% Brbsslau(3rErban),
(2) F3l Aulel digk oA T Aol HES 8343 AMdALe] BE AAS wiAlska, (3) Auldl
o] AEARE ARHoZ AP AMTE EAEIA Fethe Al 7 248 AAIBHA T

58) Guidance on the Commission’s enforcement priorities in applying Article 82 of the EC Treaty
to abusive exclusionary conduct by dominant undertakings (2009/C 45/02).

59) Case C-549/10P Tomra Systems and Others v. Commission.

60) L. L. Gormsen, “Why the Furopean commission’s enforcement priorities on article 82 EC
should be withdrawn”, 31 European Competition Law Review (2010).

61) EAGCP(Economic Advisory Group on Competition Policy to the Commission) Report on An
Economic Approach to Article 82 EC (July 2005).
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WESIP AT A5 WA BEAAE 7R &3 e Aotk 9 AsR|R A= HA
oFgAdE FHsl] Hsll Pddk(safe harbor)e =Yshe WM AESIAAT ARIAFEC]
T oled Jro] FAL 7IAIL BT 7FE ATEia A4EA] oFoln, Yoy} &
A Aol 7123 o|24 Fot SEA B2 AEelA 2 28-S AAE Br Ay
9] 9 F(False Negative Error)7} U Aolgh= x2lo] Jr}63)

4) He|

o} o] MEZF o FH2ZFA HITWH(form based approach)dl 718 ZAAW-S A3
e EU J3ldsls, Augsle 9948 Adske vuEd A 7129 954 A

IH(effect based approach)S 43 - =5zl =gt ok ot o]gfst EU 3
9 esle] P Wt 5] AAEIA 29 FE3 ARdelA] FAFA Hdd 7%
EU H49] 9% #iglE o]Fo] e 5 EU AW 4] g5tidS o] 55 A0A =
Za o AZE 71 AAE Ut ok

3. &%

AAL Z=e] A el AR F8= vIAaL Sl Pl EUS oS AvEnEE, 7
Aol A3 o2 diy B o] we W 3 Wshs AniRE S A oFf 34
oM AWE & Yok =, W= A 1930dhRE 19709 AR oF §4
ygtarat sk Bgo] 4 }47} 19709t Zxb o] 32 Ao e} /S Syl &
o= Wgsighal, EUS 745 S JH3e] 7S Boh doshke gzt A —go1
lE AZRL Spute) gEs W Bk Aol AxEe S 2R A e s

o3 3]
[¢]
7} olFolAa gcka aokd & Sk

62) o]} #HAAM= L. L. Gormsen, A Principled Approach to Abuse of Dominance in European
Competition Law, Cambridge, 2010, pp. 164-172 =,

63) 73k “EC Z9F 1022(A1ZA8E A9 F-8)ol A3 FPAH (Guidance Paper)oll tigh #4148 A7,
AER 523, MYEAT, 2011, 55-56%. ©] =Rl EU 2 Az Ao Bz B9ss)
S | Fs= Wete g @ FAHH] Hele 488 S2e WY, @ AANE F= WUkS AAISHHEA
D9 735 FAFA FEHE 21U 1A= A7 g b gloka X 8skar ‘:} o= UA = &
35 vE3AA 5SS A7t stuke] oo AHE AXY AP L F(False Positive Error)
7FsAdo] Euhe =29t Addth
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vetetty, 1ejar ARl whet 254 folzt QAR H2o AAYE 4 2 e #HE
AR JdFY Rt dayds £ O dsske 43S Btk ddd

A AR ZIE, vle 1L AN gl wet T2 st dddd 719127
(tying), A 9AI8Kterritorial restraint), AT FAGA Y (resale  price  maintenance)
ol Tt ‘Felo] A Z2 oo £ 7|Fel whet ARPEE ddsfof sttt e A
ola, EU 3937}t 7|1& dA544 Xd:”ﬂ*oﬂ o2 FAHA AFolA "oy EC =
of A1z % Ag2zxo] #al &Ele] s 7 A A AR 4 3]s AP AL F

el W Jals Hasslve dFoR sfMdn
<7 PHY T23 B4 U As) 9] e #meto g ofsiEth AT owyt
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The Dilemma of False Positive and False Negative Errors
— Destiny of Competition Law

Gee—Hong KIM, Byung—Joo LEE*
<Abstract>

In many cases, one may arrive at completely different conclusions depending on the theory or
position adopted in applying competition law. This is primarily because the application and enforcement
of competition law necessarily involve more prediction and estimation than those of other areas of law.
It is true that competition cases involve issues related to what is expected to happen in the future rather
than what has already happened or what would have happened had there been no anticompetitive
behavior. Competition cases also require judgment based on abstract ideas and theories rather than
existence of specific facts. Due to these characteristics, the application and enforcement of competition
law inevitably entail errors, which are attributable to peculiarities of the law.

The two main errors widely discussed are (a) overenforcement of certain behaviors erroneously
condemned as being anticompetitive when in fact the behaviors were in compliance with competition law
(False Positive, Type I Error) and (b) underenforcement of certain behaviors erroneously condoned
when in fact the behaviors were in violation of competition law (False Negative, Type II Error). Since
these two errors trade—off each other, various discussions have been conducted in both the U.S. and
E.U. on which error would be more preferable. The courts and enforcement authorities in the U.S. and
E.U. tend to be biased in favor of underenforcement. The Supreme Court in Korea has also emphasized
the risks of impeding efficiencies in overenforcing competition law in its decision on POSCO.

However, there is considerable doubt as to the justifiability of presuming that erring on the
underenforcement side is preferable to erring on the overenforcement side. Furthermore, considering our
economic realities, we should be more concerned with the harms resulting from underenforcement rather
than those from overenforcement of competition law. Nevertheless, in determining which theory or
method should be adopted to dispel the concerns on underenfocement, we should take a behavior—
specific approach after considering the problematic behavior's type and characteristics. In addition,
discussions that are more productive and better reflect our economic realities can be derived when they
are supported by heuristic and empirical research on the actual errors resulting from applying certain
principles and theories in enforcing competition law.

Key words : False Positive, Overenforcement, False Negative, Underenforcement, Competition Law

* Attorneys at Law, Jipyong Jisung

302 W)



	과대집행과 과소집행의 딜레마
	논문요지
	Ⅰ. 서론
	Ⅱ. 오류 발생 가능성이 높은 공정거래법
	Ⅲ. 상반관계(trade-off)에 있는 과소집행의 오류와 과대집행의 오류
	Ⅳ. 과대집행과 과소집행의 관점에서 바라 본 공정거래법의 역사
	Ⅴ. 최근 경쟁당국 및 법원의 경향과 그에 대한 평가
	Ⅵ. 결론과 제언
	〈참고문헌〉
	〈Abstract〉


