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Abstract

The shipowner’s right to limit liability is a statutory right under Article 769
of Korean Commercial Act. Regarding such statutory rights, there arise
questions of whether such statutory rights can be contracted out and whether
certain clause can be interpreted as contracting out of statutory rights. The
Korean Supreme Court ruled in 2013Da61343 case that, the parties can contract
out of Article 769 as it is a non—-mandatory provision, and considering types of
damages the carrier agreed to bear under the contract at hand, the phrase in
the contract could be interpreted as contracting out of the statutory right to
limit liability.

A similar case was presented to the Judicial Committee of the Privy Council
of the United Kingdom. The Privy Council ruled that the limitation of liability is
a shipowner’s right under 1976 Convention on Limitation of Liability for
Maritime Claims, and parties can contract out of it as there is no prohibiting
provision within the Convention. However, if such waiver is not clear from
contract clauses, one should find the meaning that the words of the contract
would convey to a reasonable person having the background knowledge which
would reasonably have been available to the parties when the contract was
made. Furthermore, statutory rights would be considered to apply by the
contracting parties, and thus clear express words must be used in order to
rebut such consideration. The Privy Council concluded that phrases like “all and
any damages” and “harmless” could not be considered as clear express words
to waiver the shipowner’s right to limit Lability.

There are many interpretation methods of contract, such as natural
Interpretation, normative interpretation and complementary interpretation, for
cases where phrases are not sufficient enough to understand contracting parties’
intention. Furthermore, there are many standards and views on each method,
and thus, the result of interpretation could be different from one court to
another. However, there is great need to analyze different results to understand

a standard for reasonable interpretation to determine whether statutory right is
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contracted out, because the shipowner’s right to limit liability has been a right
under maritime law for a long time, and it is the last resort for the shipowner

In maritime casualty.

(Key Words]) Article 769 of the Korean Commercial Act, the Shipowner's
Right to Limit Liability, Interpretation of contracts, Statutory
Rights, Contract-Out Waiver of Rights
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2) Bahamas Oil Refining Company International Limited (Appellant) v the Owners of the
Cape Bari Tankschiffahrts GMBH & Co KG (Respondents) (Bahamas) [2016] UKPC
20.
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3) Clause 4
If in the connection with, or by reason of, the use or intended use by any vessel of
the terminal facilities or any part thereof, any damage is caused to the terminal
facilities or any part thereof from whatsoever cause such damage may rise....
irrespective of whether there has been any neglect or default on the part of the
vessel or the Owner, in any such event the vessel and the Owner shall hold BORCO
harmless from and indemnified against all and any loss damages, costs and expenses
incurred by BORCO in connection therewith.

4) Senior Justice Hartman Longley, the Supreme Court of the Bahamas.

5) 14lo] o]FA AT 3 dloll= &F FARAE 19761 Al JA| gk oFat 1980W AHA |
st Ale AF7F AAATAS At TelE & 4= ke dl diste ool ¢l
71 diZolct.

6) Justice Allen (P), Justice Blackman, Justice Adderley. The Court of Appeal of the
Commonwealth of the Bahamas.
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8) The Owners of the Cape Bari Tankschiffahrts GMBH & Co KG v Bahamas Oil
Refining Company International Limited [2014] BSCA 96.
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9) “It introduced a harmonised and uniform set of rules in relation to limitation of
liability for maritime claims around the world.”

“The limitation regime in the 1976 Convention is less favourable to owners than it
was previously in that the financial limit is significantly higher but, importantly, that
a claimant can only break the limit if it proves either intention or recklessness with
knowledge that damage will probably result.”

o]¢} eslo], 1AL “the Bowbelle” AL (The Bowbelle [1990] 1 WLR 1330)] A
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o3k A 1976 A skReke] e AR ATHT return to consider the
Convention of 1976, under which shipowners agreed to a higher limit of liability in
exchange for an almost indisputable right to limit their liability.”)& <183} ch
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15) “There is nothing in the language of the Convention or the Act to prohibit them
from doing so.”

16) “The object of construing a contract is to identify the parties’ objective intention by
reference to the language used, the factual background which was known or ought
to have been known to both parties and the commercial purpose of the contract.”

17) “One starts with the presumption that neither party intends to abandon any remedies
for its breach arising by operation of law, and clear express words must be used in
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order to rebut this presumption.”

18) “It might be possible to exclude the right to limit without express reference to the
statute, but concludes that the right must be clearly excluded, whether expressly or
by necessary implication.”

19) “If the parties had intended to agree that the owners should not be entitled to
exercise their right to limit their liability in accordance with Article 1, they would
have so provided.”
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T

Aoko.s wAsHE A AHSA o

Eote fr

20) Article 2(Claims subject to limitation)
2. claims set out in paragraph 1 shall be subject to limitation of liability even if
brought by way of recourse or for indemnity under a contract or otherwise

2D) A5, T ARER AT (AL JAAL 1990), 3239 44 - 1d, TE)
LR ASH (A& BFGAL 2019), 1119,
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o 2 £ gl =sith E3] A2z A2 EE-L “However, claims set out
h 1(d), (e) and (f) shall not be subject to limitation of liability to
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22) 954, ool 4, 3239,

23) “There is nothing in the Convention, and in particular in Article 2. (1) and 2. (2),
which prohibits the right to contract out of the right to limit liability by means of
contracts of indemnity or otherwise.”

24) 2ol ESTOIAR, WY AGRE AdoA OIE}— FA|5F “HEYH
AR W o) Aekel $45 71EF Al A o] BAE F4T e NS
B T R A e e i (=
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The Cape Bari AFASA] 45t 28U & FAE B4 o9& shA A
FAYARAS WA TS ket
ek H

7% F e AN Qe

D Ak 89 BAS AGH £l PAE0] 2 gIAL Agtolof
SHe APUE w1 R AR AUH BHS Fuste] GAAES] 2B

@ FHelAl Aol Ackel AR Ade] AckAel gl &
Hom T 4 U9e MANAL EgE ofsish Aok Bale o]

© 54 Alore] 2 fxH A YAHdefault position)ofl H]Fo] 84 ¥

RO gL s Bt ACE AHT gL SRS, “HApAe] Lol
sASHl A el Ackolstel @ Tolsbiel AAr
3] 052 7|g=23), , BARE A7 3](2018), 75-85% ZZ.
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5 e

ofof Bhel, 7 UEHel e Tejst WA sk Hel(statutory
rights)7} (Y AR FAAEo] 4 9w e Aelst o
g ol Z1AEe] Sl Ao olARhE itk A WelAl et
L Feh AS@ADEGE FHT @AY & ok FHOR BA
of Y = T A HelM AHE et wAE el SHl
o 3 YRR ustn Byshl dels wAsks Yol EAsiol @
T}.35)

@ AFFAATE HollA WYsh= 7HA e dEE E71sHAY HAkst
Al 712 oFgstAttal By I3 shlth= 9457} S AlF=goll
osfl gustA Erjupof gtk Aloke sl ol FARZE HollA <l
Joke AT 7], WAE o=t floks FACA AlZfelioR skal
I & WEsH] HsiMe Rt £do] ARgEofof 36

fopshyl Ak Bolol skl thEol 9 A9 AckAREl AgkAL
o 4 gl WAAAS B el A2l olgke] ofslshs Aok ele] ojujg
3 Alo] Aok S, WAl AFSHE Aellh TASTE gals] Bt

33) “The object of construing a contract is to identify the parties’s objective intention by
reference to the language used, the factual background which was known or ought
bo have been known to both parties and the commercial purpose of the contract.”
“What is the meaning that the words of the agreement, especially clause 4, would
convey to a reasonable person having the background knowledge which would
reasonably have been available to the parties in the position they were in when the
contract was made.”

“The words of the particular contract must be construed in the light of the default

position, namely, the statutory rights of the owners were known to and understood

by the parties to apply and were treated as being written into the Condition of Use.

The position remains unless there is some provision which clearly and unequivocally

excludes the right such that the two provisions cannot be read together and the

statutory right must have been excluded.”

36) “For a party to be held to have abandoned or contracted out of valuable rights
arising by operation of law, the provision relied upon must make it clear that it is
what was intended.”, para. 32. “In construing such a contract, one starts with the
presumption that neither party intends to abandon any remedies for its breach
arising by operation of law, and clear express words must be used in order to rebut
this presumption.”

34
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JAE HRE A 271 27t itk AR A4 olA AlAstaL of et
A 271wzl e A AtemAM o] FARRbE 19k ol ofu] Aof
ol WAH 22 7= e ol fof Be &2 iR e WAlE el

L7] &2 EPASIALAL st W8om ofystaat i ©As] i) L A
ol @ale} i) o8 Ey|sltt= & MRV WAlH & whadlt Hwv) ofyg)
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=EE o A He

T RE O3 oudt &g #EE ARSSlE A el weh
HhAQl £ & HYARM S sk e ¥ WES Hal A frhal
Sl FED0] QlojA e GARASo]l B ole|et @S ARESHA WA &
o ARE vl Az 7HAAL AUS7E g5l Mo HxE Akl
= AGARES Z7RES7F ek AarAola FejAQl dzto] 7k ®gt o«
O] AlZtollA B Gt dEor HQlrkss)

37) “The expression ‘all and any loss’ is simply generic indemnity clause wording which
makes no reference to the statutory wording.”

38) ¥t g+ UYL BORCO o4 YA gHE vjAe] A= Zﬂ*lfﬁ “Satanita”

/\Pﬂ_oﬂ tfsto], R E A7 Ve QE A7 F 8E 43 35 o] WA

L e el wolSolw gen 2E7s] % AL dael wE efal

domages) & VS 2 @ RESUFAL olAT AAAEY QS WL 9l
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AlA|gto] BWeF 2oF AA7F AL Aok A ] o] AR FHEA ok
1 ol AsAom wase] gtk A 5 ol g2 £ A “Satanita” AHA
2 gal7) R gstekn Bestl

39) “It is this liability to hold harmless and indemnity BORCO which triggers the
owners’ need to limit their liability.”
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5512 oA (unequivocally) EHR1E|ofoF sl=tf|, QI AXF A] Al

A= Al =Ejuel A7heg 5 A g Al Hel 27 WA E3ALY] 9
AL BEekal mEEkA] oA 71 E o] okl BY)= offrh 235]3 dvhy
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gy el A oA 5 A
AbaL/ | glo] Aube]l ot EHuld ARg A agle] o3k ARFARLE
&3 | o2 gHulg Ao HAgE = | Qg &3
£ <&38fl(any damage)
BORCOZ} =35 AR &2A | ARAFY Qe AR Al A=
AMQ] | (harmless), BORCOSA =HE | & Aoz thdl, 48] 75 Al
&8, HE &  HiHany | Eu|eF ATHHIE AE, AxR2b
damages, costs and expenses) oF Him BA A] AW|EAF
i) WA] ‘Afare]l djsto], the Cape Bari AR1S] tiA oFdollAl= ‘Huld ARE-

o4 ulEE AME £4Foletm, S gue Az )
o ofst AbAbaeba Z}7h FAska Qlvk 1 EAA

o

22 93 29

AL ApLe] ik
o A W, SR Coh fololetl ofinEd FWOE 1 WS
EA31717k oA,

i) che-o @ Eafol 9loiAl the Cape Bari Al 9191, 4L BEHL ¢
vl Ao MR WE &S Ao R she W 7 dpE Aol oy
232 B0 thstolt A1F glo] Td] SIoA MR 9F RQl0R I
AN AR QIR e ekmEl Sk Qick A WU §RE B4 grhs

40) “BORCO is entitled to an indemnity in respect of ‘all and any loss’ up to the
maximum recoverable pursuant to the Convention.”
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iii) mhRjEfo = Z Q) o] ey el Hedstod, the Cape Bari AR o] T} oA
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AU W, 7] o AR i) 23 A Qg AR, ] Tk Al F
&% BAR Esto] o S Fskar Qv A w9 WA e
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o A elu, TsiAkel BORCOZE obt#l a7} gl ob7A whsojok gy
£ “harmless”2t= & ol 2HtalH the Cape Bari AbAQ] thAh oF o] H 97t

o Wekn B 5 e Folk

A= o AloF 232 vl dE o the Cape Bari Ab2] A7 & o A
9] F2lof vsto] Aol diste] viAdstA =AY wiAdstaial sk WY
7F Ao R o Qopal B o A|7F Wkl |k A, Al QIxtolet A Ab

17h U o AA AU AL SHe 2bele] AWH R AL HEHYA
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